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BEFORE THE UNITED STATES 
JUDICIAL PANEL ON MULTIDISTRICT LITIGATION 

 
 
IN RE: PILOT FLYING J REBATE 
LITIGATION 

 
       MDL DOCKET NO: 2515 
 

 
REPLY IN SUPPORT OF DEFENDANTS  

PILOT CORPORATION AND PILOT TRAVEL CENTERS LLC’S  
MOTION FOR TRANSFER OF ACTIONS PURSUANT TO 28 U.S.C. § 1407 

 
Defendants Pilot Corporation and Pilot Travel Centers d/b/a Pilot Flying J (collectively, 

“Pilot”) respectfully submit this reply memorandum in further support of the motion to 

consolidate and transfer the Pilot Actions1 to the Eastern District of Tennessee for coordinated 

pretrial proceedings pursuant to 28 U.S.C. § 1407 (the “Transfer Motion”).2   

PRELIMINARY STATEMENT 
 

The objections raised by certain of the Plaintiffs in opposition to the Transfer Motion are 

all without merit.  First, several Plaintiffs contend that there are not enough Pilot Actions to 

justify consolidation pursuant to Section 1407.  This argument is incorrect.  Consolidation is 

available where there is more than one case.  Here, there are eight related Pilot Actions pending 

in seven different federal courts.3  Thus, efficiency, convenience and judicial economy will be 

served by centralization.  The Panel routinely consolidates related litigation involving similar 

numbers of cases.  There is also a possibility of additional tag-along lawsuits, further weighing in 

favor of centralization.   

                                                 
1 Capitalized terms not otherwise defined shall have the meaning ascribed to them in the Transfer Motion.   
2 Seven responses to the Transfer Motion were filed by Plaintiffs Don Doak and Triple D Supply, LLC (“Triple D”) 
(Dkt. 29, 30), FST Express, Inc. and J.F. Freight, Inc. (“FST”) (Dkt. 31), Wright Transportation, Inc. (“Wright”) 
(Dkt. 32), Mario’s Express Service, Inc. (“Mario’s Express”) (Dkt. 33), National Retail Transport and Keystone 
Freight (“National Retail”) (Dkt. 34), Osborn Transportation, Inc. (“Osborn”) (Dkt. 35), and Shoreline 
Transportation of Alabama USA, Inc. (“Shoreline”) (Dkt. 36).  
3 Since the filing of the Transfer Motion on December 13, 2013, an additional Pilot Action – Quality Logistics Inc. 
v. Pilot Corp., et al., No. 6:14-cv-61 (D. S.C.) – was removed to federal court in the District of South Carolina.  See 
Notice of Related Action filed January 10, 2014 (Dkt. 37).     
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Second, several Plaintiffs suggest that centralization is inappropriate because they 

contend the cases involve individualized issues or different legal theories.  To the contrary, as 

this Panel already recognized, the Pilot Actions “involve common questions of fact arising out of 

allegations that defendants engaged in a fraudulent scheme of withholding diesel fuel price 

rebates or discounts that Pilot Flying J agreed by contract to apply to the diesel fuel purchases of 

its commercial trucking customers.”  (MDL 2468, Dkt. No. 89, at 1)  Moreover, the law is clear 

that some differences in factual allegations or legal theories and the pursuit of individualized 

claims will not preclude centralization when the lawsuits are based on the same core allegations, 

as here.   

Third, certain Plaintiffs baldly assert that discovery in the Pilot Actions will be limited to 

individual questions of damages, such that centralization is unnecessary.  This argument is 

specious.  There is absolutely no basis to say that liability has been established or that discovery 

will be limited to issues of individual damages.  To the contrary, liability will be contested.  Nor 

are the claims in the Pilot Actions limited to seeking individual contract damages as some 

Plaintiffs suggest.  The Pilot Actions all allege the existence of a “fraudulent scheme” and assert 

more than just individualized claims.  In any event, this Panel has repeatedly recognized that 

centralization is appropriate even where plaintiffs may be pursuing different damages. 

Fourth, the objecting Plaintiffs contend that centralization to the Eastern District of 

Tennessee is inconvenient and the cases should be transferred to their respective jurisdictions.  

These arguments are without merit.  There is a well-established preference to transfer cases to a 

central court located at the nexus of the litigation for the convenience of all the relevant parties, 

which in this case is the Eastern District of Tennessee.    
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ARGUMENT 

I. CONSOLIDATION AND TRANSFER ARE WARRANTED  

A. There Are Sufficient Pilot Actions To Justify Consolidation And Transfer 

Several Plaintiffs contend that there are not enough Pilot Actions to justify consolidation.  

See, e.g., Shoreline Response at 2; Mario’s Express Response at 12; National Retail Response at 

12; FST Express Response at 7; Wright Transportation Response at 4.  This argument is flawed.   

As a matter of law, consolidation requires only two cases.  See, e.g., 28 U.S.C. § 1407; In 

re Air West, Inc. Secs. Litig., 384 F. Supp. 609, 611 (J.P.M.L. 1974).  There are currently eight 

federal Pilot Actions pending in seven different federal courts.  All the cases are based on the 

same core allegations, namely that Pilot withheld rebates or discounts owed to customers based 

on purchases of diesel fuel.  The Panel has routinely centralized related litigation involving a 

similar number of pending cases.  See In re Atlas Roofing Corporation Chalet Shingle Prods. 

Liab. Litig.,  No. 2495, 2013 WL 6825610 (J.P.M.L. Dec. 19, 2013) (centralizing six cases that 

had been filed along with one potential tag-along action); In re Iko Roofing Shingle Prods. Liab. 

Litig.,  659 F. Supp. 2d 1364 (J.P.M.L. 2009) (centralizing four cases that had been filed along 

with two potential tag-along actions); In re GNC Corp. Triflex Prods. Mktg. & Sales Pracs. Litig. 

(No. II), No. 2491, 2013 WL 6825601 (J.P.M.L. Dec. 17, 2013) (centralizing three pending 

actions and one potential tag-along action); In re Nutramax Cosamin Mktg. & Sales Pracs. Litig., 

No. 2498, 2013 WL 6825613 (J.P.M.L. Dec. 17, 2013) (centralizing three pending actions and 

one potential tag-along action); In re Columbia & Snake River Dams Clean Water Act Litig., No. 

2494, 2013 WL 6531720 (J.P.M.L. Dec. 13, 2013) (centralizing three pending actions).4      

                                                 
4 The cases relied on by the Plaintiffs are all distinguishable and inapposite, as they either involve a smaller number 
of cases, cases at significantly different stages of litigation, or some other clearly distinguishing feature.  See, e.g., In 
re Royal Typewriter Co. Breach of Warranty Litig., 435 F. Supp. 925 (J.P.M.L. 1977) (denying transfer of three 
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Moreover, in addition to the eleven plaintiffs in the eight currently pending federal cases, 

there are over 50 additional Pilot customers who opted out of the Global Settlement and may 

seek to pursue similar claims.  The potential for such additional tag-along actions further weighs 

in favor of centralization.  See In re Nat’l Collegiate Athletic Assoc. Student-Athlete Concussion 

Injury Litig., No. 2492, 2013 WL 6825602 (J.P.M.L. Dec. 18, 2013) (recognizing that the 

potential of tag-along actions weighed in favor of centralization). 

Some Plaintiffs also contend that discovery can be coordinated among the related cases 

without centralization.  This too is unpersuasive.  This Panel has recognized that voluntary offers 

of discovery coordination simply do not achieve the benefits and efficiencies of centralization.  

See In re Bank of Am. Credit Protection Mktg. & Sales Pracs. Litig., 804 F. Supp. 2d 1372 

(J.P.M.L. 2011) (rejecting suggestion that voluntary coordination would be sufficient where 

there were potentially seven cases brought by four different plaintiffs’ counsel pending in six 

districts); In re Anheuser-Busch Beer Labeling Mktg. & Sales Pracs. Litig., MDL No. 2448, 

2013 WL 2569148, at *1 (J.P.M.L. June 10, 2013) (finding argument that voluntary coordinating 

is preferable to coordination “not persuasive considering [the] actions are pending in six 

geographically dispersed districts and the overlap in counsel is minimal”); In re Bristol Bay, 

Alaska, Salmon Fishery Antitrust Litig., 424 F. Supp. 504, 506 (J.P.M.L. 1976) (ordering 

transfer despite offer of voluntary coordination, noting preference to centralize actions under the 

control of a single judge to ensure that the objectives of Section 1407 are met).  Here, there are 

                                                                                                                                                             
actions, one of which was ready for trial); In re Mid-Air Collision, 309 F. Supp. 621 (J.P.M.L. 1970) (denying 
transfer of four cases); In re Eli Lilly & Co. Patent Litig., 446 F. Supp. 242 (J.P.M.L. 1978) (denying motion to 
transfer three cases); In re Qwest Commc’ns Int’l, Inc., Secs. & “ERISA” Litig., 395 F. Supp. 2d 1360 (J.P.M.L. 
2005) (denying request to transfer a single case into a consolidated proceeding of 23 cases that had been ongoing for 
four years); In re Garrison Diversion Unit Litig., 458 F. Supp. 223 (J.P.M.L. 1978) (denying consolidation of two 
actions that were at vastly different stages of litigation); In re Royal Am. Indus., Inc. Sec. Litig., 407 F. Supp. 242 
(J.P.M.L. 1976) (denying consolidation of two actions); In re Magic Marker Secs. Litig., 470 F. Supp. 862 (J.P.M.L. 
1979) (same);  In re Kissi, 923 F. Supp. 2d 1367 (J.P.M.L. 2013) (denying consolidation of three actions that shared 
no common issues of fact); In re Transocean Ltd. Secs. Litig., 753 F. Supp. 2d 1373 (J.P.M.L. 2010) (denying the 
consolidation of two actions). 
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currently eleven plaintiffs represented by seven different law firms and fifteen defendants 

represented by similar number of law firms.  Centralization is the most appropriate and effective 

mechanism to coordinate pretrial proceedings with such a large and diverse number of parties.   

B. The Pilot Actions Involve Common Questions of Fact 

Certain Plaintiffs dispute that the Pilot Actions “involve common questions of fact.”  

These arguments are unavailing.  First, three of the Plaintiffs now objecting to centralization 

(Shoreline, Osborn and Wright) previously acknowledged these cases involve common questions 

of fact and law and supported centralization.5  These Plaintiffs now suggest that the Pilot Actions 

no longer involve common factual or legal issues because the Global Settlement has resolved a 

number of actions.  This argument is nonsensical, and the about-face by these Plaintiffs is a clear 

litigation tactic that should be given little weight by the Panel. Nothing about the nature of the 

allegations and claims asserted in the Pilot Actions has changed since the prior MDL proceeding 

when these Plaintiffs supported centralization of a similar number of related cases.      

Second, some of the Plaintiffs suggest that they are merely pursing individualized claims, 

unique to each particular Plaintiff, and that individual issues of fact will predominate, making 

centralization inappropriate.  See, e.g., FST at 8; Osborn at 2-5; Triple D at 2-3.  However, 

contrary to Plaintiffs’ assertions, each of the Pilot Actions alleges more than just individualized 

claims.  Each of the actions alleges a fraudulent scheme and/or misconduct directed not just at 

the particular Plaintiff.6  Furthermore, that some of the Plaintiffs may seek to pursue 

individualized claims does not preclude centralization.  It is well established that “Section 
                                                 
5 See Shoreline’s Response in Support, MDL No. 2468, Dkt. No. 38 (“[t]ransfer and coordination is appropriate, and 
consolidation is necessary, because all of the lawsuits involve common questions of law and fact that arise from the 
same course of conduct”); Osborn’s Response in Support, MDL No. 2468, Dkt. No. 39 (“[t]ransfer is appropriate 
and consolidation is necessary because every lawsuit involves identical questions of law and fact that arise from the 
same course of conduct”); Wright’s Statement of Position, MDL No. 2468, Dkt. No. 86 Wright (submitting a joinder 
in support of filings made by certain other plaintiffs in support of centralization, including Shoreline and Osborn).  
A fourth Plaintiff, Triple D, did not oppose centralization at the time of the prior transfer motion.   
6 See Transfer Motion at 6-7. 
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1407…does not require a complete identity or even majority of common factual and legal issues 

as a prerequisite to centralization.”  In re Satyam Computer Servs., Ltd., Secs. Litig., 712 F. 

Supp. 2d 1381, 1382 (J.P.M.L. 2010); In re Merscorp Inc., et al., Real Estate Settlement 

Procedures Act (RESPA) Litig., 560 F. Supp. 2d 1371, 1372 (J.P.M.L. 2008) (ordering transfer 

notwithstanding certain unique state law claims, noting that Section 1407 “does not require a 

complete identity or even a majority of common factual or legal issues as a prerequisite to 

transfer”).7  What is determinative is the fact that the Pilot Actions share common factual issues 

and legal issues which are more appropriately addressed in a consolidated pretrial proceeding.  

As before, the lawsuits are all still based on the allegations contained in the FBI Affidavit.  The 

lawsuits all assert claims stemming from a purported nationwide “scheme,”8 and they all seek 

similar damages, though centralization would still be appropriate even if there were more 

significant differences in theories and parties.  See Transfer Motion at 6-7. 

Any suggestion that Plaintiffs will be burdened by unnecessary discovery or travel in a 

consolidated proceeding is similarly flawed.  The Panel must weigh the overall efficiencies and 

convenience of all the relevant parties, including defendants, the different courts and potential 

witnesses.  In re Wheat Farmers Antitrust Class Action Litig. 366 F. Supp. 1087, 1088 (J.P.M.L. 

1973) (ordering transfer based on the “conveniences of all parties”).  Here, it is undisputed that 

the defendants would be subject to numerous duplicative discovery demands, witnesses and 

                                                 
7 Plaintiffs’ reliance on In re Ocala Funding, LLC, Commercial Litig., 867 F. Supp. 2d 1332 (J.P.M.L. 2012) is 
misplaced.  In that case, the Panel found that consolidation was not appropriate because of a combination of factors, 
including (i) that individual issues predominated, (ii) that the actions were at vastly different stages of litigation, and 
(iii) that three of the four actions were already voluntarily coordinating.  Id., at 1333.  None of those factors is 
present here.  The decision in In re Rely Tampon Prods. Liab. Litig., 533 F. Supp. 1346 (J.P.M.L. 1982) is similarly 
inapposite, as the Panel denied consolidation because trial was imminent in two of the pending actions.  
8 See, e.g., FST Complaint at 1 (“This case arises from massive fraudulent conduct by the defendant”); Mario’s 
Express Complaint at ¶ 5 (“Pilot systematically engaged in rebate fraud”); Wright Complaint at 1 (plaintiff  was 
“victimized by the Defendants’ and their co-conspirators’ scheme to secretly and unlawfully withhold diesel fuel 
price rebates and/or discounts promised and owed to Plaintiff and Class Members”); National Retail Complaint ¶ 11 
(defendants committed fraud “to numerous companies throughout the United States”); Osborn Complaint ¶¶ 9-16 
(Pilot engaged in fraudulent “scheme”); Shoreline Complaint ¶¶ 6-21; Triple D Complaint ¶ 23. 
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counsel would be subject to redundant depositions, and the related cases would be significantly 

more taxing and require more party and judicial resources to litigate the same or similar issues 

before seven different federal courts.  (See Transfer Motion at 7-8)   

C. Individualized Damages Do Not Bar Consolidation 

Certain Plaintiffs also oppose the Transfer Motion on the grounds that the Pilot Actions 

will only involve an adjudication of individual damages.  See, e.g., Shoreline Response at 4; 

National Retail Response at 12-15; Mario’s Express Response at 12-15; Osborn Response at 3-

4; Wright Response at 2.  This argument is specious, and there is absolutely no basis to suggest 

that liability has already been established or that the cases only involve questions of damages.  

There has been no admission of liability in any of the Pilot Actions.  Indeed, responsive 

pleadings have only been filed one case (Wright), and the defendants filed motions to dismiss 

the entire complaint in that action.9  Nor does the existence of a parallel criminal investigation 

in any way say anything about liability in these civil actions.  Pilot intends to vigorously defend 

itself in the Pilot Actions, including with respect to the allegations of a fraudulent scheme, and 

any suggestion to the contrary is simply wrong.     

Furthermore, the potential for individualized damages is no basis to deny centralization.  

See In re the Upjohn Co. Antibiotic “Cleocin” Prods. Liab. Litig., 450 F. Supp. 1168 (J.P.M.L. 

1978) (rejecting argument that unique damages should bar centralization); In re Cutter Labs., 

Inc. “Braunwald-Cutter” Aortic Heart Valve Prods. Liab. Litig., 465 F. Supp. 1295 (J.P.M.L. 

1979) (rejecting argument that unique damages should bar centralization and noting that 
                                                 
9 Plaintiff Wright, who previously supported consolidation of the Pilot Actions, contends that consolidation is 
“untimely” and should be denied because the Wright case is purportedly further advanced than the other actions.  
See Wright Response at 4.  Wright’s argument is unavailing.  Minor differences in the procedural posture of the 
various cases are no impediment to transfer and consolidation.  In re TR Labs Patent Litig., 896 F. Supp. 2d 1337, 
1338 (J.P.M.L. 2012) (ordering transfer of a number of related cases in different procedural postures, recognizing 
that “it is frequently the case…that actions transferred to an MDL are in somewhat varying procedural postures”).  
In any event, the Wright case is still in its early stages; discovery has not even begun and the court recently 
dismissed seven of the Plaintiff’s nine claims.  
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transferee judge may schedule any discovery unique to a particular party); In re Diet Drugs 

(Phentermine, Fenfluramine, Dexfenfluramine) Prods. Liab. Litig., 990 F. Supp. 834 (J.P.M.L. 

1998) (same); In re Convergent Tel. Consumer Protection Act Litig., No. 2478, 2013 WL 

5596117 (J.P.M.L. Oct. 8, 2013) (same).   

II. The Eastern District Of Tennessee Is The Appropriate Transferee Court 

Nearly every Plaintiff argues that, should the Court determine that centralization is 

appropriate, the cases should be transferred to the respective Plaintiffs’ district.  See Shoreline 

Response at 5-7 (requesting the Northern District of Alabama); National Retail Response at 23 

(requesting the District of New Jersey); FST Response at 10-15 (requesting the Southern District 

of Ohio); Osborn Response at 6 (requesting the Northern District of Alabama) Mario’s Express 

Response at 23 (requesting the District of New Jersey).   

At the outset, the fact that each Plaintiff is advocating for its own home jurisdiction 

illustrates why individual plaintiff’s choice of venue is typically not given much weight in the 

Panel’s transfer analysis.  See, e.g., In re BP P.L.C. Secs. Litig., 734 F. Supp. 2d 1376, 1379 

(J.P.M.L. 2010) (“Because potential plaintiffs and putative class members will reside in every 

corner of the country, the location of the currently filed cases is not a particularly important 

factor in our decision.”).     

Here, the Eastern District of Tennessee clearly has the greatest nexus to the litigation and 

is the appropriate location for centralization.  In re Municipal Derivatives Antitrust Litig., 560 F. 

Supp. 2d 1386 (J.P.M.L. 2008) (transferring to venue that is the “center of gravity for this 

litigation”); In re CP Ships Ltd. Secs. Litig., 360 F. Supp. 2d 1369, 1370 (J.P.M.L. 2005) (same).  

As discussed in the Transfer Motion, the Eastern District of Tennessee is the location of (i) both 

Pilot defendants and most of the other defendants, (ii) the principal witnesses, (iii) the key 
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evidence and documents, (iv) the majority of the alleged conduct, (v) the related criminal 

investigation and (vi) related state civil litigation.  (See Transfer Motion at 8-16)  Plaintiffs do 

not dispute (i), (v) and (vi), and their attempt to contest the other factors weighing in favor of the 

Eastern District of Tennessee is flawed.   

With respect to the location of potential witnesses, certain Plaintiffs suggest that 

Tennessee would not be convenient and contend that they will need to depose defendants and 

witnesses from all over the nation.  See, e.g., Wright Response at 4; Shoreline Response at 4; 

Osborn Response at 3-4.  This argument is unavailing.  As noted in the Transfer Motion, Pilot 

Travel Centers LLC and Pilot Corporation, the company from which Plaintiffs allege they 

purchased the relevant diesel fuel and its parent company, are both headquartered in Knoxville, 

which is located in the Eastern District of Tennessee.  See, e.g., In re Skelaxin (Metaxalone) 

Antitrust Litig., 856 F. Supp. 2d 1350, 1352 (J.P.M.L. 2012) (transferring to the district where 

the defendant was headquartered); In re CP Ships, 360 F. Supp. 2d at 1370 (transferee district 

“possesse[d] a nexus to the litigation” because it was where the main defendant had its major 

domestic office).  Of the 13 individually named defendants (only named in certain of the Pilot 

Actions), eight live in or around Knoxville, Tennessee and the others do not reside in any of the 

jurisdictions where the cases are pending.  (Transfer Motion at 9-10)  Similarly, with respect to 

other potential witnesses, almost half of the people noted in the FBI Affidavit as being, at some 

point, involved in the sale of diesel fuel to Pilot’s customers live in Knoxville.  (FBI Affidavit at 

¶ 14)  No other city has more than one of these witnesses.  (See Transfer Motion at 12)   

Regarding the location of the relevant conduct and evidence, some of the Plaintiffs 

suggest that the only relevant conduct took place at the location of Plaintiff’s operations and/or 

outside Tennessee where Pilot’s sales personnel interacted with the Plaintiffs.  (See, e.g., 
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National Retail’s Response at 14-15; Triple D Response at 2)  However, none of the Plaintiffs 

dispute that the FBI Affidavit (upon which they all rely) alleges the majority of relevant conduct 

took place in Knoxville.  For example, the FBI Affidavit discusses how the alleged fraud was 

purportedly discussed at meetings in Knoxville and that “all monthly rebate amounts were 

calculated at and mailed from Pilot headquarters in Knoxville, Tennessee.”  (Id. at ¶¶ 9, 18) 

Similarly, it is undisputed that the FBI Affidavit avers that “documents related to the [alleged] 

conspiracy and scheme to defraud are located at” Pilot’s headquarters in Knoxville.  (FBI 

Affidavit at ¶¶ 94-115)  In such circumstances, transfer to the location where the majority of 

significant conduct relevant to all the related cases occurred, and where relevant documents and 

other evidence related to such conduct are likely located, is most appropriate.  See, e.g., In re 

Royal Alliance Assocs., Inc., Secs. Litig., 856 F. Supp. 2d 1339, 1340 (J.P.M.L. 2012) 

(transferring cases to district “where significant events occurred and where relevant documents 

and witnesses . . . likely will be found.”); In re Living Social Mktg. & Sales Pracs. Litig., 807 F. 

Supp. 2d 1379 (J.P.M.L. 2011) (ordering transfer to district where documents were located even 

though defendant was an electronic-medium based company offering an internet-based product).   

CONCLUSION 

 For the foregoing reasons, Pilot respectfully requests that the Court grant the Transfer 

Motion and transfer the Pilot Actions to the Eastern District of Tennessee. 

Dated:  January 13, 2014 Respectfully submitted, 
 
 
 

By:  /s/Glenn M. Kurtz                         . 
Glenn M. Kurtz 
Gregory M. Starner 
WHITE & CASE LLP 
1155 Avenue of the Americas 
New York, NY 10036 
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Phone: 212.819.8200 
Fax: 212.354.8113 
gkurtz@whitecase.com 
gstarner@whitecase.com  
 

Attorney for Defendants Pilot Corporation 
and Pilot Travel Centers LLC d/b/a Pilot 
Flying J 
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