
Testimony before the House Finance Subcommittee on Health and Human Services 

 

“Henry and Elizabeth are 15 years old and were born with profound mental retardation, 

quadriplegia, and an intractable seizure disorder, to name just a few of their challenges. I have a 

lot to say today, but the most important thing I have to say is that a community setting 

would greatly reduce Henry and Elizabethʼs health and quality of life and could lead to 

their death. Considering their challenges, Henry and Elizabeth are doing well right now, but that 

is because of the extraordinary efforts that Heinzerling goes to on a daily basis. I also know how 

quickly things can spiral down for Henry and Elizabeth, and I know that despite our best efforts, 

it was not until we placed them at Heinzerling that they stopped constantly crying out of 

discomfort for their condition, began stabilizing their weight, and got their seizures under better 

control.”   

 

“The last time Henry and Elizabethʼs home was threatened was in 2005 with the Martin v. Taft 

lawsuit which almost eliminated Ohioʼs ICF program. The same folks that brought that suit 

attack Ohioʼs ICF program today. We are told that Ohio has an institutional bias. But since 2005, 

the waiver component of Ohioʼs Developmental Disabilities System has grown by 175%, 

nearly $1 billion. Over the same period, the number of ICF beds has decreased and funding has 

grown by a modest 2.6%, as compared to the CPI inflation rate for the 10-year period of 19.6%. 

Considering that ICFs are operating in the field of health care with cost increasing at 36%, the 

CPI medical care inflation rate for the 10-year period, it is remarkable that the ICF program has 

been able to maintain such a high quality of care given a relatively modest growth in funding.” 

 

“IO waivers have increased 63% over the 10-year period while ICF beds have decreased 4%.” 

 

“The ideologically driven Disability Rights Ohio (DRO) lawyers will not give up on the small 

number of individuals who make it through this upheaval and are left clinging to the final few 

ICF homes which remain. DRO will come after these residents in the succeeding 5-10 years. But 

the remaining ICF providers will have had their legions decimated. There will be far less people 

to fight with them, making the final battle short and sweet for the side of community integration 

at all costs.” 

 

“I leave you with Justice Kennedyʼs words from his concurring opinion in Olmstead. In them, he 

quotes from the majority opinion which was written by Justice Ginsburg - a bipartisan display of 

love and respect for their fellow man if there ever was one. Kennedy writes, 

 

“It would be unreasonable, it would be a tragic event, then, were the American with 

Disabilities Act of 1990 (ADA) to be interpreted so that States had some incentive, for 

fear of litigation, to drive those in need of medical care and treatment out of appropriate 

care and into settings with too little assistance and supervision.” 

 

Kennedy then quotes from the majority opinion, 

 

“Justice Ginsburgʼs opinion takes account of this background. It is careful, and quite 

correct, to say that it is not “the ADAʼs mission to drive States to move institutionalized 

patients into an inappropriate setting...” (Emphasis added.) 



 

Kennedy concludes, 

 

“In light of these concerns, if the principle of liability announced by the Court is not applied with 

caution and circumspection, States may be pressured into attempting compliance on the cheap, 

placing marginal patients into integrated settings devoid of the services and attention 

necessary for their condition.” (Emphasis added.)” 

 

-Caroline Lahrmann, Parent 

 

“When reading the Olmsted decision, particularly the eerie premonitions from Justice Kennedy 

in his concurring opinion, it’s quite clear that what is being contemplated is precisely what 

Justice Kennedy warned against – “compliance on the cheap” out of “fear of litigation.” I simply 

ask you to stop and think about that for a second.” 

 

-William Lahrmann, Parent 

 

“Two messages were very clear last week.  The first was that “community” doesn’t mean the 

same thing for everyone.  Whether we are disabled or not, neither the Department of Justice nor 

CMS has the right to impose their definition of community on the rest of us.”   

 

The other message was that people are happy.  They are happy with their ICF.  They are happy 

with their private service provider.  They are happy in their sheltered workshop.  Happy is a 

pretty good place to be.” 

 

“…89% of individuals across the state are happy with their sheltered workshop and day 

services.  When that many people are happy in their job, why are we forcing them to change?”  

 

“Ladies and gentlemen, where, may I ask, does this presumption of employability mentality take 

into account an individual’s right to choose?  This is precisely the type scenario that prompted 

Justice Kennedy to warn against misinterpretation and misapplication of the tenets of the 

Olmstead decision.  States do not have to right to selectively enforce only the parts of the 

decision that suit their agenda. 

 

“Please know that, if you give them a choice, they may not always chose what you want them 

to.  But I have every confidence that, in consultation with their care team, individuals will chose 

what’s best for them.  Individuals have the right to choose.  No hurdles, no roadblocks, no 

quali1iers, no subtext.  A simple, unhindered choice.” 

 

“Are we really going to dismantle model workshops that are shown to be successful?  Are we 

willing to tell 89% of workshop employees who are happy with their services that they can’t 

work there despite the fact that it’s their choice?” 

 

-Joe Moore, Parent 

 



“Thousands of people with disabilities in Ohio and their families or guardians have found the 

“least restrictive environment” in these very settings that will be forced to close or significantly 

be modified.  The reasonable and called for changes from the Olmstead Decision would be to 

verify with each individual that they have made an informed choice.  The elimination of 

reasonable options is not what is called for.” 

 

“We are stepping back 30 years or more to when people with significant disabilities didn’t have a 

place to go.”   

 

“Please do not take away the option to be in a “specialized setting”  for all who want and need 

it.  One-Size does not fit all and this plan targets the most vulnerable among us. 

 

The Olmstead Decision boils down to the following questions as applied to each person: 

1. What does the individual want? 

2. Do the treatment professionals determine such placement is appropriate? 

3. Is the funding there to support the choice? 

 

The Supreme Court Justices’ opinions as stated in the Olmstead Decision speak to choice and the 

potential misinterpretation is perhaps prophetic as seen from some quotes from the Justices 

themselves: 

1. “…the transfer from institutional care to a less restrictive setting is NOT OPPOSED by 

the affected individual…” 

2. “But we recognize, as well, the State’s need to maintain a range of facilities for the care 

and treatment of persons with diverse mental disabilities, and the State’s obligation to 

administer services with an even hand.” 

3. “…nothing in the ADA or its implementing regulations condones termination of 

institutional settings for persons unable to handle or benefit from community 

settings…Nor is there any federal requirement that community-based treatment be 

imposed on patients who DO NOT DESIRE IT” 

4. “It would be unreasonable, it would be a TRAGIC EVENT, then, were the Americans 

with Disabilities Act of 1990 to be interpreted so that States had some incentive, for fear 

of litigation, to drive those in need of medical care and treatment out of appropriate care 

and into settings with too little assistance and supervision.” 

 

Disability Rights of Ohio (DRO) have unfortunately; chosen to take a stance that does not 

embrace the intent of the Olmstead Decision nor do they represent all people with 

disabilities.  We know you have been hearing from some people that agree with our position but 

we can say for a fact there are many that do not know, understand or have the time to 

advocate.  The challenges of day-to-day life with someone with disabilities make it hard if not 

impossible to add advocating to their activities.  The attack on these populations’ rights and 

choices is being perpetrated on the weakest of our society.” 

 

-Elise and Bill Fessler, Parents 
 


